OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

gonorable Beorge E. Sheppard
Comptroller of Publis Acsounts
“.tm. Toxas

Dear B8ir: Opiaion No. 0-T061
Ret VWhether the lav requires
the Oomptroller to issus

month

The aofnm Session of th .
coavensed in Austin on the 9th day-of Jap
journed sine die on the 5th da !
House Cotswurreut Resolution N6

House of Representatives on
11’32;1)'. Senate en June 1, 1945,

hate\adopted Senate Resolu-
, orty-ninth Benate of

sessiod’ in the Senate Chamber

ay of January, 1946, at 12

On J’M,
tion No. 88, whiech p
Texas shall meet and
at Austin, Texas'on

o'clock for ting on and counfirming or
rejec owinations of the Goveraor
as ’ -State require the Seuate
t ‘ jeot." (Benate Journal, p.

s, 1985, 1t was moved end carried by the
gular Session of the Senste adjourn sine
urposes, lubioct to the provisions of

te Journal, p. 1339)

 Pursuant to such Senate Resolution and motion, and
vithout say call from the Goveranor, the Senators met in the
Senate Chamber on the 8th day of January, 1946, After a
quorum was obtained, & request was made of the Goveruor that
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fonorable George H. 3heppard, page 2

he present to them his nominations for various offices filled
by him after the adjournment of the legislature in June, 1945,
shereupon the group “stood at ease”® until January 21, 1§k6.

The Governor failed to present any nominations., £
1ist of his recess appointees vas cbtained from the Secretary
of State, and in an attempted executive session, at 3:14% P.N.
on Janwary 21, 1946, the name of Xarry Benge Orosier as a member
and Chairman of the Texas Unemployment Compensation Commission
for the tem 0311-1“ November 26, 1946, vas rejested, and
the Secretary the Senate ha » mun‘od you with a certi-
ficate to this effect. All other names were coufirmed.

You advise that the Texas Unemployment Competsation
Commission payroll for the moath of Janusry has been present-
ed to you for varrants to issus in payment thereof. This pay-
roll carries the name of the Chairman, Harry Benge Crosier,
for the full moath of Jenuvary. You have asked the opinion
of this department on the folloving Qquestions:

1. Does the law require your department to
issue & varraat for the payment of Mr. Crozier's
"™ salery for- the entire month of Janwary in vievef -
the sstion by the Senste as certified by the
Secretary of the Senate?

2. Are you prohibited by law from accepting
the astion of the Senate on MNr. Croxier‘'s appoint-
mett &8s valid on its face? :

While the immediste question presented in this re-
quest 1is whether the Comptroller is required to issus & var-
rant in payment of the appoiuntee‘s salary, it poses the ul-
timate Question of the legality of the meeting of the Seunstors
@t vhich the appointee vas rejected. If such meeting was in-
valid, the agpointu, having duly qualified, holds his office
leslliy until rejected by the Senste at a valid session. If
the session wvas valid, then the appointee's rejection operates
:g vacate the office and of eourse no salary therefor 1is su-

orised.

This meeting of the Senators vas valid unless it
bPlainly coantravenes the Constitution of the State of Texas
and recognizing that it vas a sincere attempt by chosen Te-
Presentatives of the people to discharge thelir constitutional
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duties, its validity has been considered in the light of the
wvell-settled principles vhich have guided the courts in their
guardianship of the organic lav,

Paramount of such principles is that the power of
the legislature of Texas, of vhieh the Senate 1s an integral
part, is virtually absolute and is restrieted only by express
or necessarily implied prohibitions of the Constitution. It
is said that the 3tate Constitution is an instrument of rules
and maxims in sccordance with which the otherwise absolute
povers of sovereignty must be exercised. Parenthetically, it
may be noted that the Congress of the United States dAiffers in
its funstion from the 3tate Legislature in that the Federsl
Constitution is one of snumerated powers,

Because of this btroad power and also because the
leagislature is a draunch of the Government co-ordinate vith
the judiociary, the courts will indulge the presumption that
the lagislature iantended no vioclation of the Constitution and
v1ll uphold any of its acts where there is & tenadble basis for
s0 doing. This presumption, however, is not conslusive and
vhen an Aot of legislature, or of either the Senate or the
House of Representatives, plaialy contravenes the Coustitution,
there 1s & compelling duty to hold that Act invalid. There is,
then, to consider this meeting of the Senators in the light of
the pertinent provisioas of the Constitution of Texas.

The people are sovereign and in the exercise of
their inherent pover, have created & Goverument and divided
the povers thereof into three distinct departmeats, each of
vhich is confided to a separate body of magistrecy -- those
vhieh are legislative to one; those wvhich are Executive to
another; and those which are Judicisl to another. Article 2,
Section 1, of the Qounstitution, after defining such separats
departments, provides:

"And no person, or collection of persons, be-
inog of one of these departments, shall exerciase
any pover properly attached &o either of the
others, except in the instances herein express-
1y permitted.”

This lsuguage 1s an inhibition. It is strong lang-
uage, intended to prevent one of the seid branches of the
State Government from undertaking to do vhat the organic lav
of the State directs shall or may be done only by suother.
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Relating to the conveunlng of the Legislature, and
the order of business of its regular session, Artiole 3, Sec-
tion 5, of the Constitution provides:

[ 4

days thereof shall be devoted to the mtrodug-
ing of bills and resolutioas, acting upon emer-
gensy appropriatioas, %uig. g;gn the confirma-
t the ntees vornor and
sush emergetcy matters as may s ed by the
Governor in special messages to the legislature;
provided that during the succeeding thirty days
of the regular session of tne legislature the
various ¢ozmittees nf each House shall hold hear-
ings to ¢onsider all bills and resolutions and
other matters then pending; and such emergency
matters &8s may be submitted by the Governpr; pro-
vided further that during the following sixty
days the legislature shall act upon sush bills

resolutions as may be then petding and upon
such emergency matters as may be submitted by the
Governor in specisal messages to the legislature;
proyided however, either House may otherwise de-
terning its order of bDusiness by an affirmative
vote of fow-fifths of its membership.” (Em-
phasis added)

: It vould appesr from the underlined portion of the
sbove that the legislature may not be convensd after an ad-
Journment sine die except by the Governor. VWhen the Coasti-
tution speaks, the Legislature can act only in the maaner and
‘%0 the extent provided and the rule that “"an expressed inten-
tion 1s en implied exclusion" 1s held to be as npglicablo to
Constitutions as to 8tatutes (Arnold v. lLeonard, 2733 8.W.
799). It is said that “"the affirmstive prescriptions and
general arrangements of the Constitution are ... fruitful of
restraiuts upon the Legislature,” snd that “every positive
direction contains an implication sgatust snything coantrary
to 1t." (Cooley's Constitutional Limitations, 8th Ed., p.
177) Under similar coanstitutional provisions it has been
held that when the legislature las sdjourned at the expiration
of its term, it cannot again be lawfully called together ex-
cept by the Governor. (Dyer v. Shaw, 281 Pac, 776, 139 Okla.
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365; Simpson v. Hill, 263 Pec. 6)5{ 122_91:1&. 269; Preanch v.

taba Somata O Daan 108 148 Ma
o ““UV‘ WY 4 Wee &'J‘. AT WL ¢ vv-t’

Hovever, the right of the legislature to convene itself
is not ctrict%g.tho qQuestion, but vhether one House can cou-
vens without other i»s contronut. Section 5, above,
indieates Deyond any doubt that the legislative dranch of the
Govermment is composed of tvo integral perts -- the House of
Representatives and the Senate -- and that the two combined
are the legislature; that neither NHouse can have any validity
or being except when convened and organised as the orgsaic
lav of the State provides. Action on the named matters can
be taket only when the Seunate is & ia session and duly
organiged, and there is nothing in Coastitution author-
izing such organization except when the House of Representa-
tives convenes also and is orgesnized as the Coustitution pro-
vides, This provision negetives the idea that, for any of
the purpoius nsmed therein, either House can have an independ-
ent session.

The authority of the Governor to couvene the Leg-
islature in speeisl session would not appear to t of his
sonvening - - «---Article 4, Section 8, O= ..
stitution, provides as Iollevs:

“Yhe Governor may, on extraordinary osca-
sions, convenwe the islature at the seat of
Govermment, or at a erent place, in case
that should be in possession of the public enemy,
or in case of the prevalence of disesse thereat.
LY. t?:.ochnttcnbthag::r ;.haixl..l st::: tpo:iric-
ally sedr v t gislature 1is
eonvum!.g fllphuu added)

The legislature is here trested (as it is in almost
all of the Gonstitutioca‘'s seventeen articles) as a unit and
neither Xouse may be called separately. It is also observed
that the above provision coutemplates special sessions of the
Legislature ouly oa “extraordinary occasions,” and that the
Governor's proc tion shall state specifically the purpose
for wvhish the legislature is eonveted. Further, in Article 3,
Section 20, the legisiature when e¢cavened in speeial session,
1s considered as & unit and as such is restricted in its con-
sideration to subjects designated by the Goveraor.

Another coustitutional provisioa vhich vievs the
legislature as & unit and clearly inteads that both Houses
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shall be in session coacurreutly is Section 17 of Article 3,
vhich providess

"Neither House shall, without the cousent of
the other, adjourn for more than three days, nor
to any other place than that vhere the legisla-
ture may be sitting.”

Coaversely, there is a clear iaference that neither
House may convens vithout the other uader the provisions of
Artiele 3, relating to the lLegislative Dcpu-t-‘nt, aor is this
provision qualified by any auch.o:puuion as "shall not ad-
Joura for p_ogahu{ﬁ gu&?l. The prohibition against
such adjourament v u consent of the other Nouse is
unquelified. The Regular Session of the Porty-ainth legis-
lature was terminated Dy sine die adjournment resoluflon wvhich
vas sdopted by the House of Representatives on Nay 31, 1945,

sand by the Senste on Juns 1, 19545, There vere 0o reserva-
tions in this resolution so adopted, as is seen from its

langusge s

“Be it resolved by the House of Representa-
_ _tives, the Senate cencurring, That the Regular
Bession of the Forty-Niath islature shall
stand adjourned sine die at 12:00 o'cleck noon
on Tuesday, June 5, 1945,° -

This resolution oxhuutod} the constitutional powvers
of the Forty-ninth legislature for a s ualess and
until 1t should be eklled into session in menner dictat-
ed by the Coustitution -- that is, by the e¢all of ths Qovernor.
It cammot be held that the menteal reservations of the Senators
as exhibited by their subsequent resolutiom on June 2, 1545,
which resolution wvas not conscurred im by the NHouse of Repre-
sentatives, to meet on Anuary 8, 1946, had the effect of
setting eside and negativing the plain dictates of the Con-
stitution. ‘

The provisions of Article 15 of the Constitution,
relating to the impeschment powers of both branches of the
Iagislature are not germans to this opinion, nor is the ocase
" of Ferguson v, Maddox, (263 8.W, 888) relating to such powers.

No question of the zour of the Legislature to convens itself
vas involved in that case and certainly no question of the
pover of ons bdranch only of the legislature to convens itself

vas raised.
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Article ¥, 8ection 12, of the Constitution of Texas,
specifically provl.dos for the Governor's making sappointments

to £1ll vecancies and for the confirmation of his sppointments
by the Senate &s follovs:

®All vassacies in State or district offices,
except members of the Legislature, shall be filled
unless othsrvise provided by lawv, by sppointment
of the Governor, which appointment, if made dur-
ing 1te session, shall be with the adviee aad con-
seit of two-thivds of the Senste present, If made
during the recess of the Semate, the said appoimntes
or some other personr to fill uuh vagansy, 1 be
nominated to fenate duriag the first tea days
.of its session. If rejected, said office shall
imsedistely become vasant, sad the Goveracr shall,

vithout delay, makes turthor noliutiou, untu a
eont!.rll.ti.on uhc phco. By

C the
any pu-m
to £111 nunh mmy vho hu n.ﬁ" t-cjcctod by tho

huto; bnt -

1 tho pcoph shall oaly conkinue
until thc first geaeral election thereafter.”
(Baphasis added)

In the under lined portions of the adbove, it is mani-
fest that no specisl session of the Sensate for the purpose of
coafirming appoiatments was ever intended. While & session and
& recess of Sesuate are mentionsd, it cannot possidbly de
iaferred that this casual referense was intended to asuthorize
& sseparate and independent session. On the soatrary, it does
not contemplate the Senate's continuing in session until the
Governor's appointsents have been confirmed. By its terms,
if there 1s uo coufirmation "during the session of the Senate”
the Governor "may appoint some other person to f1ll the vacaney
until the pext ?!!ﬁg of % g!ugo or uatil tho next regular
election to said offiese, ) soober ocour." It appears
obvious that the "next session” contemplated was in fact the
Qext session of the Iggislature and that the term "ths next
session of the Benate vas used only becamse the provision
vas dealing with a particular functiea of that House.
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further, it should be noted that in the arrangement of the
Constitution this provision is found in the article relating
to the Executive Department, and certainly, incidental refer-
ences to the legislature, or either of its Houses, will not
operate to modify or enlarge the specific provisions of the
preceding Article 3, relating to the Legislative Department.

In the case of Simpson v. Hill (supra), the Supreme
Court of Oklahoma quoted with approval from the holding of
the Court of Appeals of Nev York (Court of last resort in
that state) that "the Assembly” (comparable to our House of
Representatives) has mo constitutional entity except ss a
branch of the legislature, as follows;

“We have shown that every reference in the
Constitution to ‘the Assembly' is a definite and
specific reference to it as one of the ‘houses'
-of the legislature. The Constitution does not
recogunize any entity under the nams of ‘the As-~
seebly, ! except that body which exists as & con-
stituent brauch of the Legislature. Tnere is but
ons Assemdbly, It is 'the Assembly.! It 1s not
one organism in respect to article 3, (the legis-
lative provision -- ours), and another vhen re-
ferred to in article 6§, (the impeachment provi-
sion -~ ours), of the Constitution.

*The mere fact that article 6 coaferred upon
the Assenmbly the pover of impeachment ... does
not operate as a metamorphosis of the nature of
that body. It is still 'the Assembly' and nothing
more. It remains a constitusnt branch of the
legislature. It is not tranaformed intc snything
other or differeunt than an integral part of the
Legislature; s brench of; one of its houses; en-
doved, if you plea se, vith the quasi judicial pover
of impeachment, but still scting merely within the
orbit which the Constitution has sssigned to it, as &
part of the legislature, and governed by the liwita-
tions imposed upon the legislature. ...

*Novhere in the State Constitution is the body
wvhich ve knov as 'the Assembly' referred to by any
other characterization than as 'the Assembly.' ...
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Nowhere 1n artiocle 6 of the Coanstitution (the im-
peachment provisions -- ours) which coafers susch
alleged judicial powver, nor in other article
of the Constitution, is there to found a word
or & syllable permitting the inference that vhen
the Assembly acts as an accusing body, it is ab-
solved from obedience to the beneficient limita-
tions and restraints of the Coastitution, wvhich
specifically aad in clear and unambiguous language
refer to and saffect 'the Assemdly,' ..."

In the sbove 8ecation 12 of Article 4, the Coustitu-
tion olearly contemplates thst appointments are Recessary
vhile the legislature is not in sessioa. It provides for ap-
pointees' validly holding their respective offices until the
next . session or next election, and there is oo time limits-
tion expressed. It is emphasized that under this provision
the legislature could adjourn without having confirmed an ap-
pointes and the Governor could immedistely after sdjournment
appoint "some other person® who would hold office “until the
next session.” Such an sppointee's acts are as valid and
b%nding o the State before confirmation as they are there-
after. -

‘The foregoiug considered, it must be concluded that
any ssparate and special meeting of the Senators is not a
valid session of the Texas State Senate under the provisioas
©of the Coanstitution and every attempted offisisl act of the
Senstors thus assembled 1is a nullity. It is not authorized
by Article ¥, Bection 12; it contravenes Article 3, Section
53 and 1t 1s repugusnt to Article 3, Sections 17 and X0, sad
Article 4, Section 8, and there are other propositicas sup-
porting such & conclusion. For e , an attempt of the
Senate to convens itself could be-held an oncroa:E-nt on the
povers of the Executive Department in violation of Articls 2,
Section 1. Xven 1f a sine die adjournment may be qualified
(vhich 1s doubtful), it is certainly not possible for guly one
House to qualify it after it is passed by both of them.
Further, it is coatrary to the prectice and ssquiescence of
the Legislature for almost one hundred years,

It 1s the opinion of this office, therefore, that
(1) the Comptroller 1is required to issue & warrantto pay the
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£ M, Benge Crosier for the entire month of
;‘:nhu:x’-y: (2) e{-c 1t 1s not required shat the action of
the Semators bo sccepted as valid on its face,

Yery sruly yours
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